COUNCIL COMMUNICATION

TO: THE CITY COUNCIL COUNCIL MEETiNG DATE
FROM: THE CITY MANAGER'S OFFICE NOVEMBER 15,_1989

"s’UBJECT " NEED TO TAKE ACTION ON ITEM KGT ON POSTED AGENDA (GOVERNMENT CODE §54954. 2(b)(2
. INRE CONDEMNATION PROCEEDINGS (5200 E. SARGENT ROAD: - DIEKMAN PROPERTY)

o :;;;‘nggABEpeBY; City Attorney

‘_;fBACKGRQQND:INFORMATION: Since the matter of a c]osed session on the subJec
SR T ' of threatened litigation in the "5200.E. Sargent

s ' Road eminent domain proceedings did not appear on-the:
November 15, 1989 agenda, in order for the Council to meet-in’closed ‘session .

at” “that ‘meeting, it was necessary to have a pre11m1nary Counc1T,four-f1fths
inding -pursuant to.tovernment Code §54954.2(b)(2),"that: thei nee
n arose after the genda\NaS prlnted and poste

of “the ?f1ve member Council ‘was first obtained, ; .
‘;appropr1ate1y d1scussed in.closed session on November 15 1989 EURTE

'i5geSP99tf“]]y submitted,

81\) MVWL,

* - BOB McNATT -
‘jC1ty*Attorney

'_lBM vcigs"

CCCLOSED/TXTA.OIV



coUncilt COMMUNICATION

TO: THE CTY GOUNCL COUNCIL MEETING DATE
FROM:  THE CITY MANAGER'S OFFICE NOVEMBER 15, 1989

SUBJECT: CONDEMNATION AT 5200 EAST SARGENT ROAD

PREPARED BY: City Attorney ;
RECOMMENDED ACTION Council consideration of adopting the attached \
Resclution of Necessity to Acquire Certain Real AR

Property =y Eminent Domain (5200 East Sargent Road).

- DISCUSSION: As the Council is aware, the City is presently
o proceeding with plans for the construction. of..an. .=

FR O ~electric utilities industrial substation at the above
. “Yocation.. The site IS i)resently onmed by the heirs of the Diekman family. -
©.7:Total: size of the parcel is approximately 15 acres. Under present :plans,. . = -
“construction was to begin in January 1990, and be completed in June 1990, -in.. .

~ time to deal with summertime peak demand periods.

" “Environmental documents have been finalized and the City has been negotiating
with the owners for more than one year. The owners have never-expressed . -
~opposition to the City's plans, and, in fact, had indicated a willingness to - ...~
.sign a Right of Entry form allowing the City to commence constructior.before -
the final sales price was determined. L

However, it now appears that a voluntary sale may not be possible between the .
City and the owners. Ou initial belief that the owners would give voluntary
consent for possessiun by the City whiie negotiations on price continued, was
-erroneous, and the owners via their attorney have declined to give such
~consent.  The asking price in the most recent proposal is nearly double the

figure in the City's original appraisal, and the owners have placed other
conditions on the sale.

i B e IR A S P 7 T

The only apparent alternative left to the City if construction is to be
accomplished anywhere near the timetable established, is to commence !
condemnation and seek an order of immediate possession from the Court.

Because there is an occupied residence on the site, a minimum of 90 days would

be required to obtain possession if the owners do not voluntarily have the

premises vacated prior to that time.

An initial decision to be made by the Council is the size of the parcel which
may be condemned. The City originally considered acquisition of the entire 15
acre Diekman parcel in order to accommodate the rubstation and accessory
uses. At the request of the owners, and in the sp.rit of cooperation, the
City wes willing to modify its plans and split the parcel at the site of the
proposed extension of Thurman Road.  That would have created an 8.1 acre
parcel north of the Thurman Road extension for the sut-tation site, and
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would have left the owners with a 7 acre parcel adjacent to Thurman Road oo
- the south side.

JIf it becomes - necessary to acquire the site by eminent domain, the. Counc1] may,..
vish to- again- consider the entire 15 acre parce., swnce the Electr1c Utility:
as - indicated. it has  use for - the entire piece, for the substati
‘accessory uses. The Notice provided to the owners describing: the condemnation
*proposed,'1nc1uded the entire 15 acre parcel 0f course, the Counc71 “has 7
discretion. to. scale that back and acquire only the smaller 8.1 acre: parcel{fx
.no ~.the Thurman Road extens1on, if it wishes to accommodate the -

'wUn r;appllcable'law, Resolutions of Necess1ty must be adopted by-2/
the Counc11 or in, our s1tuat10n, by the aff1rmat1ve vote of 4 Counc1‘

‘¢BOB McNATT ,~»~?"
‘Z;C1ty Attorney

’B.,.M'.V.c

CWCLDANT O /TYTE MV



RESOLUTION NO. 89-169
A REOLUTION OF THE CTY COUNCIL OF THE CITY OF LOD

RESOLUTION OF NECESSITY TO ACQUIRE CERTAIN REAL PROPERTY BY HVINENT
DOVAN FOR MUNICPAL PURPOSES, PURSUANT TO CODE OF CIVIL PROCEDURE
SECTION 1245.220 ET SEQ. (5200 EAST SARGENT ROAD: DIEKMAN PROPERTY)

WHEREAS, on October 18, 1989, the Council of the City of Lodi set
a hearing to consider a Resolution of Necessity to Acquire Certain Real
Property, described below; and

WHEREAS, on November 15, 1989, the Lodi City Council held a
hearing in the City Council Chambers, Carnegie Forum, 305 West Pine
Street, Lodi, in order to determine the necessity of acquisition of
said real prcperty by eminent domain proceedings for the purposes of a
municipal industrial electrical substation;

foll ows:

The Lodi City Council finds, determines, and hereby de‘c‘jéfg‘s“;j_;_"'-_-j.;.',.}‘:iI";"7'

1. That the public interest, necessity, and convenience require
the acquisition, construction, and completion of a public improvement, . . .
to wit: the acquisition of a site for an dindustirial  electric
substation, on and across certain real property located at 5200 East. -

Sargent Road, within San Joaquin Courty, described as foll ows:

That certain real property situated in the County of San
Joaquin, State of California, described as follows:

Being a portion of the North one-half of the Northeast
Quarter of Section 7, Township 3 North, Range 7 East, Mount
Diablo Base and Meridian, particularly described as follows,
to wit:

Commencing for the same at a point 2123 feet West and 100
feet South of the Northeast corner of said Section 7, and
running thence Southerly and parallel with the East line of
said Section 7 to the South line of the North one-half of
said Northeast Quarter of Section 7; thence Westerly along
the South line of the North one-half of said Northeast
Quarter of said Section 7, 529 feet tc the Southwest corner
of the North one-half of the said Northeast Quarter of said
Section seven; thence Northerly along the West line of said
Quarter Section to a point on said Quarter Section line 100
feet South of the Northwest corner of said Quarter Section;
thence Easterly and parallel with said North Section 7, 529
feet to the point of beginning, containing approximately
15.2 acres =.

NOW, THEREFORE, BE IT RESOLVED by the Lodi City Codncil- a;;,_._.,,_.,-.,




AND
2. That the real property hereinafter described is suitable,
adaptable, necessary, and required for the public use of said City of
Lodi, as hereinabove set forth.

3. The proposed project is planned and located in the manner that
will be most compatible with the greatest public good and the least
private injury.

4. That the City of Lodi acquire the hereinafter described real
property for an industrial electric substation by donation, purchase,
or b{ condemnation in accordance with the provisions of the Code of
Civil Procedure of the State of California relating to eminent domain.
That the City Attorney is hereby authorized to prosecute in the name of
the City of Lodi, any and all actions or proceedings required to
acquire the necessary property and/or to fix the compensation to be
paid for property damage resulting from the construction - and
maintenance of said improvements; and In the absenge of a-satisfactory
price agreement with the owner of the land, the City Attorney: is hereby

directed to immediately commence proceedings under Title: Seven, Chapter ~ = .
Three of the Code of Civil Procedure of the State of California, to =
condemn the property hereinafter described for the purpose.of taking . . -
said land for the public use of said City as hereinabove ‘set -forth. = =

5. To make aﬁplication to a Court of competent Jumsdwctwnfor o

an order fixing t

e amount of such security in the: way of money =

deposits as said Court may direct, and for an order permitting said

City of Lodi to take immediate possession and use of said-property,.or -
interest in real property, or existing improvements for the public use

as hereinabove set forth; to make deposit of such security or monies in =

such amount so fixed and determined and in such manmer as said Court in
which said condemnation proceedings are pending mey direct.

6. The real property or interest in real property which the City
of Lodi is by this Resolution authorized to acquire for said public -
improvements is situated in the County of San Joaquin, State off
California, as described above. o

7.  Pursuant to Government Code Section 7267.2, a written offer
wes made to the owners of record in the amount of $380,000.

8. BE IT FURTHER RESOLVED, that the City Attorney be and herebyy
is authorized and directed to commence and maintain in the name of the
City of Lodi, such actions and proceedings of eminent domain in the
Superior Court of California, County of San Joaquin, as are necessar
to acquire, for the purposes and uses aforesaid, that certain rea
prt‘)operty which is situated in the County of San Joaquin, as described
above.

DATED:  November 15, 1989




Penr

I hereby certify that Resalution No. 89-169 was passed énd
adopted by the City Council of the City of Lodi 1n a regular
‘meetwng held by the following vote:

V-Ayesi"_ Council Members -
‘Noes: Council Members -

- Council Members -

Alice M. Reimche
City Clerk

RESENDO.2/TXTA.01V
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CITY COUNCIL ra 3 :""\\ THOMAS A. PETERSON
. e City Manager
JOMN R. (Randy) SNIDER, Mayor C | T Y O F L O D I
DAVID M. HINCHMAN ALICE M. REIMCHE
Mayor Pro Tempore CITY HALL. 221 WEST PINE STREET City Clerk
EVELYN M. OLSON CALL BOX 3006 BOB McNATT
JAMESW. PINKERTON, Jr. LODI. CALIFORNIA 95241-1910 Cnty Attorney

FREDM REID {209) 334-5634
TELECOPIER : {1209) 333-6795

October 27, 1989

i Richard D. Diekman Stanley A. Diekman SaIIE</ D. Ryan
15415 N. Curry Avenue 5618 Coffee Road 369 koodstock lane
Lodi, CA 95240 Modesto, CA 95355 Los Altos, CA 94022

‘ Dear Propert_y Owner:

S As stated in the enclosed “Amended Notice of Intent to Adopt Resolutmn of.,i__' -
.- Necessity to -Acquire Certain Real Property by Eminent Domain", you :have -
‘been identified as the owner of real property proposed to be acquired for
-+ public use by the City of Lodi. Government agencies, such as the City of = = =
% ‘Lodi, are authorized under the power of eminent domain, to acquwe"“redg-."
~.-property .for public use upon payment of reasonab]e compensam ' he .
' owner(s) of the propert_y

Th enclosed Amended Notlce Is to inform you of the hearmg refe
"necefsxty_;;heamng", to be held before the Lodi City Counci):
"z indicated, - when the Council will consider the . nece
acqmmng your: ‘property. Please note that the City Council will:
only. the “issue ‘of ‘necessity at the necessity hearing;: the _
"not discuss the amount ‘to be paid for your property:or.any othe
--unrelated to the issue of necessity. If it is determined. atthe
. .that: acquisition of your property is necessary, the Council wi
S i the City Attorney- to commence, at the approprlate time, a lawsui
- Superior Court where the amount of cornpensation -to | which you "
" for your property will be deterrnined. This does not mean, “howeve
negotiations for the purchase of your property cannot be contmued

~ Please read the enclosed Amended Notice carefully; it prowdes spec1f1c~

- “instructions .for you to follow if ¥0u wish to appear before:-the
“Council at- the necessity hearing ou have any questions, :p: e
free to contact me at (209) 333- 6702 or Sharon Blaufus at (209) 333- 6638 %

Sincerely yours,

ALICE M. RETMCHE

City Clerk
BM/AMR :vc

enclosure

cc: Michael C. Normoyle, Esquire
3340 Tully Road, Suite A
Modesto, CE GB350

uss L

PHSARGNT/TXTE.CQ1V



e Y A TR P A PR S s e 1

/\w < ¢ ~

LAW OFFICES OF
o :-:.,.:;'\,HI!"; NORMOYLE & NEWMAN

. A& PROFESSIONAL CORPORATION

e
MICHAEL C, NORMOYLE
RUSSELL A, NEWMARN 0T
BART w. BARRINGER & F
WYLIE P, CASHMAN

3340 TULLY ROAD - SUITE & TELEPHGNE (2081 521-952!

vee 010
T NY MOCESTO, CALIFORNIA D5350-065054 TELECOPIER (2008) S21-4068

October 25, 1989

City Clerk

City of Lodi

221 West Pine Street

Call Box 3006

Lodi, California 95241-1910

Attention: Alice }. Reimche, City Clerk

RE:  November 15, 1989 "'Necessity Hearing” = Diekman/Ryap
property in Lodai, California

Dear Ms. Reimche:

“ithis letter is written on behalf of my clients, v
_ Diekm: n, Stanley Dieskman and Sally Ryan, in reSvonse to a.lette:
from 'y our office dated October 18, 1989. Through that 1et: yo
~- inforr ed myself and my clients of a "nscessity hearing" scheduled
.. ‘betore the Lodi City council at 7:00 p.m. ON November 15.:1989:%

At _the present time, ny clients and | are conducting informal
g_lscussmns_ l;vllth re resen}atlves_of Otrpe city of Lodi ‘about ‘the
Iity"s possible purchase of a portion of my client’s regl Bro
Because it is not certain whether our discussions will bf?f’?f{ﬁzd
by November 15, or what the status of our discussjgne wi
of that date, I am writing to formally reglest that if the need
arises, | be permitted to address tne ChE.. ~A-. " s 7 gio o i Ts
1989 during the council’s consideration of this issue. 1 014 be
there in a re,.¢, entative capacity on behalf of all of ./ -y nte
It may be thyt one ‘o More of my clients would wish ¢4 cpeak -
that time as werl. | S eRRRRAS
I will assume that this letter is adequate to comply with the -
City’s "request Tor appearance' requirements. If, for any reason, -
you need more information, please contact me immediately.

Sincerely, | . !

NORMOYLE & NEWMAN -

AV Nra s AN

Michael C. Norm?r le

—

MCN :v | f

cc: Stanley Diekman
Richard Diekman
Sally Ryan
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CiTy COUNCIL ,\j THOMAS A. PETERSON

JOHNR. (Randy; SNIDER. Mayor C I T Y O F LO D’?L Cuty Manager

DAVIP M. HINCHMAN ALICE M REIMCHE
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Mayor Pro Tempore CITY HALL. 221 WEST PINE STREET City Clerk
EVELYN M. QLSON CALL BOX 3006 808 McNATT
JAMES W. PINKERTON, jr. LODI. CALIFORNIA 95241-1910 City Attorney |
FRED M. REID (209) 334-5634
TELECOPIER :{209) 333-0795 '
October 27, 1989
Catriona Linn
5200 E. Sargent Road
Lodi, CA 95240

Dear Mis. Linn: St

Ya have been identified as an interested party regarding real property .
proposed to be acquired for public use by the City of Lodi. Government .
agencies, such as the City of Lodi, are authorized under the power of
eminent domair.,, to acquire real property for public use upon payment of
reasonable compensation to the owner(s) of the property.

The enclosed Amended Notice is to inform you of the hearing. referred to-as
necessity hearing", to be held before the Lodi City. Council at the tim
nd “date - indicated, when the Council will consider .the necessity :
“‘acquiring the - property Please note that the City" COuncﬂ wills consid
—only "the issue: of necessity at the necessity hearing; ‘t : il
not discuss the amount to be paid for the property :
unrelated ‘to:the issue of necessity. If it is: determned at the hearin
" that ‘acquisition of the property iS necessary, the Council will authoriz
~the City Attorney to commence, at the appropriate time, @ lawsuit -in :the
~ Superior Court where the amount of compensation to which the” property
—.owners are entitled for the property will be. determined.. This. does . no

‘mean, however, that negotiations for the purchase of the property canno b

continued .

Please read the enclosed Amended Notice carefully; it prov‘rdes spec”ific'

instructions for you to follow if you wish to appear .before- the City -
Council at the necessity hearing. If you have any questions, please. fee] :
free to contact me at (209) 333-6702 or Sharon 8leufus at (209) 333- 6658

Sincerely yours,

@QU\TM' W/
ALICE M. REIMCHE
city Clerk

Br/AMR : ve

enclosure

cc: HMichael C. Normoyle, Esquire
3340 Tully Road, Suijte A

Mocesto, CA 85350

PHSARGNT.3/TXTA.Q1V
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RESOLUTION NO. 89-169
A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF LODI

RESOLUTION OF NECESSITY TO ACQUIRE CERTAIN REAL PROPERTY BY EMINENT
DOVAN FOR MUNICIPAL PURPOSES, PURSJUANT TO CODE OF CIVIL PROCEDURE
SECTION 1245.220 ET SEQ. (5200 EAST SARCENT ROAD: DIEKMAN PROPERTY)

WHEREAS, on October 18, 1989, the Council of the City of Lod| set
a hearing to consider a Resolution of Necessity to Acquire Certain Real -
Property described below; and ,

WHEREAS on November 15, 1989, the Lodi City Counci't'h'eld a.
hearing in the City Council Chambers, Carnegie Forum, 305 West:Pine .. =
- Street, Lodi, in order to determine the necessn?/ for acquisition. of = -
said real property by eminent domain proceedings Tor the purposes of a
municipal industrial electrical substation; ,

NOW, THEREFORE, BE IT REOLVD by the l_.odt' City. C'ouncﬂ

- as
tv_f_jfoﬂows

The Lodi City Council finds, determines, and hereby dec]

S 1. That the public interest, necessity,. and convemence re
';'the acquwsltton, construction, and completlon of ‘a- publics 1mproveme
- to.wit: - the acquisition of a site for an -industrial:-elect
_;substatwn, on and across certain real property located at 5200 Eas
. Sargent Road, within San Joaquin County, described as follows::

1. Acquisi .ion in fee.

Commencing at the northwest corner of the Northeast
Quarter of Section 7, T3N, R7E, MDB&M, thence S
0°32'00" E, 100.15 feet, along the west line of said
Quarter Section to the True Point of Beginning, “thence. -
S 87°20'49" E, 533.68 feet, along the southerly’ line: of;;,
the Central California Traction Company, thence "S = .
0°47'19" E, 658.99 feet, along a line parallel with'the  ~* ™
east line of said Section 7, thence N 87°24'33" W,
536.59 feet, thence N 00°32'00" W, 659.40 feet along
said west line to the True Point of Beginning,
containing 8.1 acres, more or less.

2. Parcels 2 and 3 (easement only).

Fasenent 1

Commencing at the northwest corner of the Northeast
Quarter of Section 7, T3N, R7E, MDB&M, thence 3
0°32'00" E, 759.55 feet anng the west I|ne of said
Quarter Section to the True Point of Beglnnlng thence
S 87°24'33" E, 40.0 feet, thence S 2°35'27" ¥, 32.0
feet, thence N 87°24'33" W, 38.25 feet, to said west

-1-



~~

line, thence N 0'32'00" W, 32.05 feet along said west
line to the True Point of Beginning.

Easement 2

A 60 kv Public Utility Easement being more
particularly described as follows:

Commencing at the northwest corner of the Northeast
Quarter of Section 7, T3N, R7E, MDB&M, thence S
0°32'00" E, 791.60 feet along the west line of said
Quarter Section to the True Point of Beginning, thence
S 87'24'33" E, 16.52 feet, thence S 00'32°00" E, 542.75
feet along a line parallel with said west line to the
south line of the north one-half of said Northeast
Quarter, thence N 87'33'30" W, 16.53 feet along said
south line, thence N 0'32'00" W, 542.80 feet along said
west line to the True Point of Beginning, totalling .24
acres, more or less, (both easements combined).

AND

2. That the real property hereinafter described is .é"Ui?cavb]"é,-t:,'1"' ';?:7'
adaptable, necessary, and required for the public use of said City.of - =
Lodi, as hereinabove set forth. R RIS TR

3. The proposed project is planned and located in thé‘r‘ﬁla_{;r:me that o
will be most compatible with the greatest public good and -the least
private injury. RN

4. That the City of Lodi acquire the hereinafter described . real. =" ..

prcperty for an industrial electric substation by donation, ‘purchese, ..
or by condemnation in accordance with the provisions of the Code of
Civil Procedure of the State of California relating to eminent domain.
That the City Attorney is hereby authorized to prosecute in the. name of
.. the City of Lodi, any and all actions or proceedings required.“to. . .
- acquire the necessary property and/or to fix the compensationito: be. .. ==~
. paid for property damage resulting from the construction..and. .

maintenance of said improvements; and In the absence of a ‘satisfactory

price agreement with the owner of the land, the Cit¥ Attorney is hereby
directed to immediately commence proceedings, under Title Seven, Chapter
Three of the Code of Civil Prccedure of the State of California, to
condemn the property hereinafter described for the purpose of taking
said land for the public use cf said City as hereinabove set forth.

5. To meke application to a Court of competent jurisdiction for
an order fixing the amount of such security in the way of
deposits as said Court may direct, and for an order permitting said
City of Lodi to take immediate possession and use of said property, or
interest in real property, or existing improvements for the public use :
as hereinabove set forth; to make deposit of such security or monies in
such amount so fixed and determined and in such manner as said Court in
which said condemnation proceedings are pending may direct.

-0
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6. The real property or interest in real property which the City
of Lodi is by this Resolution authorized to acquire for said public
improvements is situated in the County of San Joaquin, State of
California, as descrisbed above.

P P

7. Pursuant to Government Code Section 7267.2, a written offer

wWas made to the owners nf record in the amount of $269, 100.

8. BE IT FURTHER RESOLVED, that the City Attorney be and hereby
is authorized and directed to commence and maintain in the name of the

City of Lodi, such actions and proceedings of eminent domain in. the

e . ,'»i,_above 7

oDATED: MNovenber 15, 1989

1 hernby certify that Resolution No., 83-169 was‘fpass
_;_ adopted by the City Council of the Clty of Lodi .ina
’;”_meet1ng he]d by the fol]ow1rg vote o

:ﬁ”hyes: : Councwl Members - H1nohman, Olson, P1nkerton Reid-an
e Snider (Mayor) :
. Noes: Council Members - None

 Absent: Council Members - None

Ut - 43459chiJ
Alice M. Reimche
City Clerk

89-169
RES89169/TXTA.02J

,_USuper1or Court of California, County of San. Joaquin, as are: necessanyfi
" to-acquire, for the purposes and uses aforesaid, that- certa1n ‘real R
u»_property which is situated in the County of San Joaqu1n, as. describedgﬂ_,gn'*F




